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Thematic Briefing Note on  
People Smuggling and Human Trafficking by Sea 

 

1. Understanding people smuggling and human 

trafficking at sea  
 
People smuggling and human trafficking are serious crimes that may occur via land, 

air and sea, or a combination thereof.1 They are distinct but sometimes interrelated 

crimes that must be clearly understood if effective responses are to be mounted 

against them. The internationally accepted definitions for these crimes are contained 

in two separate instruments, being the Smuggling of Migrants Protocol and the 

Trafficking in Persons Protocol both supplementing the United Nations Transnational 

Organized Crime Convention (UNTOC).2   

 

“Smuggling of migrants” (also referred to as migrant smuggling or people 

smuggling) is defined by Article 3(a) of the Smuggling of Migrants Protocol as: 

 

“The procurement, in order to obtain directly or indirectly, a 
financial or other material benefit, of the illegal entry of a person 
into a State Party of which the person is not a national or a 
permanent resident.” 
 

“Trafficking in persons” (also referred to as human trafficking) is defined in Article 

3(a) of the Trafficking in Persons Protocol as: 

 

“The recruitment, transportation, transfer, harbouring or receipt 
of persons, by means of the threat or use of force or other 
forms of coercion, of abduction, of fraud, of deception, of the 
abuse of power or of a position of vulnerability or of the giving 
or receiving of payments or benefits to achieve the consent of a 
person having control over another person, for the purpose of 
exploitation.  Exploitation shall include at a minimum, the 
exploitation of the prostitution of others or other forms of sexual 

 
1 For the purpose of this paper, the terms ‘people smuggling’, ‘migrant smuggling’ and ‘smuggling of 

migrants’ are used interchangeably to mean ‘smuggling of migrants’ as defined in article 3(a) of the 
Smuggling of Migrants Protocol supplementing the United Nations Transnational Organized Crime 
Convention (UNTOC). Similarly, ‘human trafficking’ and ‘trafficking in persons’ are interchangeable 
terms that take their meaning from the definition of latter contained in article 3(a) of the Trafficking in 
Persons Protocol to the UNTOC. 
2 Protocol Against the Smuggling of Migrants By Land, Sea and Air, supplementing the United 

Nations Convention Against Transnational Organized Crime, GA Res 55/25, UN GAOR, UN Doc 
A/45/49 annex II (‘the Migrant Smuggling Protocol’) and the Protocol to Prevent, Suppress, and 
Punish in Persons, Especially Women and Children supplementing the United Nations Convention 
against Transnational Organized Crime, opened for signature 15 November 2000, 2237 UNTS 319 
(entered into force 25 December 2003) (‘Trafficking Protocol’).  



 

exploitation, forced labour or services, slavery or practices 
similar to slavery, servitude or the removal of organs.” 
 

It is clear from these definitions that trafficking in persons is comprised of three 

elements, being:  

• An act (recruitment, transportation, transfer, harbouring or receipt of persons)  

• By means (the threat or use of force or other forms of coercion, of abduction, 

of fraud, of deception, of the abuse of power or of a position of vulnerability or 

of the giving or receiving of payments or benefits to achieve the consent of a 

person having control over another person),  

• For the purpose of exploitation.  

In contrast, the crime of smuggling of migrants, is comprised of two elements:  

• An act (being the transportation of another person illegally across borders),  

• For the purpose of achieving a financial or other material benefit.  

Table 1: Definitions and elements of people smuggling and human trafficking 

Smuggling of Migrants Protocol Trafficking in Persons Protocol 

Definitions 

Smuggling of migrants means:  

“...the procurement, in order to obtain, 
directly or indirectly, a financial or other 
material benefit, of the illegal entry of a 
person into a State Party of which the 
person is not a national or a permanent 
resident” 

 

Article 3(a), Smuggling of Migrants Protocol 

Trafficking in Persons means:  

“...the recruitment, transportation, 
transfer, harbouring or receipt of 
persons, by means of the threat or use 
of force or other forms of coercion, of 
abduction, of fraud, of deception, of the 
abuse of power or of a position of 
vulnerability or of the giving or receiving 
of payments or benefits to achieve the 
consent of a person having control over 
another person, for the purpose of 
exploitation. Exploitation shall include, at 
a minimum, the exploitation of the 
prostitution of others or other forms of 
sexual exploitation, forced labour or 
services, slavery or practices similar to 
slavery, servitude or the removal of 
organs” 

 

Article 3(a), Trafficking in Persons Protocol 

  



 

Smuggling of Migrants Protocol Trafficking in Persons Protocol 

Elements of Crime 

 

Act:  

• The procurement of illegal entry of a 
person  

• Into a State of which that person is not 
a national or resident 

 

Purpose: to obtain, directly or indirectly, a 
financial or other material benefit 

 

 

Act: Recruitment, transportation, transfer, 
harbouring or receipt of persons 
 

Means: Threat or use of force or other forms 
of coercion, abduction, fraud, deception, 
abuse of power or of a position of 
vulnerability of or the giving or receiving of 
payments or benefits to achieve the consent 
of a person having control over another 
person 

 

Purpose: Exploitation (including but not 
limited to the exploitation of the prostitution 
of others or other forms of sexual 
exploitation, forced labour or services, 
slavery or practices similar to slavery, 
servitude or the removal of organs)  

1.1. Smuggling of migrants by sea 

 

Sophisticated smuggling operations may involve smugglers providing services 

including travel across a combination of land, air and sea routes. They also may 

provide identity documents that have been falsified, or obtain genuine documents for 

use by ‘lookalikes’, by using corrupt officials in their networks. These high-cost and 

well-organized operations may be relatively safe for the migrants who pay for them, 

particularly where smugglers are only paid upon the safe arrival of a migrant in the 

destination country. However, those who cannot afford to pay for sophisticated 

services may be hidden in containers or in trucks on a ferry, or pay for a place on an 

overloaded and unseaworthy vessel. It is at this end of the smuggling spectrum 

where most deaths occur. For smugglers, criminal profits are high; an overcrowded 

smuggling vessel of 250 people each charged USD$1000, amounts to $250,000 

worth of criminal profit for smugglers. Many migrants go into debt to their friends, 

family members or even smugglers to pay for their journeys, making them vulnerable 

to exploitation upon reaching their destination. Migrants are particularly vulnerable to 

debt-related exploitation where the debt is owed to smugglers themselves, who may 

turn out to be traffickers who place migrants into situations of debt bondage, in order 

to exploit them. 

 

 



 

In some cases, people in need of passage may be offered discounts for undertaking 

sea journeys in unsafe weather conditions, or for referral additional ‘clients’ for 

smugglers, or even for steering or navigating vessels at sea, despite not having any 

experience in doing so. Where people must take such risks because they are fleeing 

persecution or conflict or other dangerous situations, they may have little or no 

choice but to give in to the often-extortionate demands of smugglers who may 

overcharge for their services, or even physically force them to continue dangerous 

journeys against their wishes. Where smugglers are not on board vessels 

themselves and receive smuggling fees in advance, deaths at sea may have 

reputational damage for smugglers in the long term, but be irrelevant to their profit 

margin in the short term. Smugglers may even instruct persons on board to damage 

the vessel so as to force State or non-State actors to carry out rescues, placing the 

lives and safety of migrants in danger. Such practices constitute aggravated 

smuggling, being an offence that endangers or is likely to endanger the lives or 

safety of the migrants concerned (article 6(3)(a), Smuggling Protocol). In reality 

though, most cases of aggravated smuggling at sea are not investigated or 

prosecuted, making smuggling a high profit, low risk crime.  

 

Depending on the circumstances, it may be difficult to differentiate between a 

situation of trafficking in persons and one of smuggling of migrants. What may look 

like a situation of smuggling by sea may in fact be a case of trafficking, given that 

human traffickers may also move victims across land, air and/or sea routes towards 

the destination where they are to be exploited. Victims of trafficking may be 

transported in the same vessel as smuggled migrants, asylum seekers or others who 

fit into more than one category at a given time, or change categories during the 

course of the journey that may take place over days, weeks or even months. For 

instance, a person may pay to be smuggled to a country where he or she intends to 

seek asylum, not knowing that he is actually being trafficked.  

 

This complexity speaks to challenges involved in effectively identifying the 

individuals encountered at sea. In order to address these crimes as they are 

encountered at sea, and to differentiate between them, government officials require 

a strong understanding of how they occur. 

 

  



 

Table 2: Elements of smuggling of migrants at sea   

Act   
The procurement of illegal 
entry of a person Into a State 
of which that person is not a 
national or resident 

The smuggling act occurs when the smuggler achieves 
the illegal entry of another person into a country where 
that person is not a national or resident; for instance, 
when the person is clandestinely moved in a vessel 
across an international maritime border, or where the 
person is placed in a situation of distress at sea to force 
their rescue and delivery to the destination country.  

Purpose 

To obtain, directly or 
indirectly, a financial or other 
material benefit 

 

The purpose of facilitating a person’s illegal entry into a 
country by sea is to obtain a financial or other material 
benefit; for instance, when a migrant or his family pays a 
smuggler for a place on a smuggling vessel at sea. 
Without this purpose, there is no smuggling crime. For 
example, a State or private vessel that rescues a migrant 
in distress at sea and takes them to a place of safety is 
not guilty of migrant smuggling given it is acting for 
humanitarian purposes, and not for the purpose of 
obtaining a financial or other material benefit.   

 
 
 
 
 

Case Study: Smuggling of migrants by sea 

“Doaa is a 19-year-old aspiring student who was forced by the war to live a 

grinding existence with her family in exile. Without a work permit in Egypt, 

Doaa struggled through day shifts for low wages. As the months passed, she 

was getting more and more scared. One day, a motorcycle gang tried to 

kidnap her on the street. The war in Syria that drove her family away was in 

its fourth year. And the people who once welcomed them in Egypt had 

become weary of them. 

Despite all this, Doaa still had hope, because she was in love with another 

refugee, called Bassem. He promised to take her to safety in Europe where 

they would marry and build a new life. Doaa knew the risks. It was August 

2014, and more than 2,000 migrants and refugees had already died crossing 

the Mediterranean that year. She didn’t know how to swim, but for the second 

time in her life, she felt she had no choice but to flee. So Bassem paid his life 

savings to smugglers, $2,500 each, to get them onto an old fishing boat. It 

was so packed with people that Doaa’s knees were bent to her chest. 

  



 

After two days at sea she started to get 

worried, and on the third day she told Bassem: 

“We will never reach the shore. We will all 

sink.” On day four, another boat approached 

the vessel. It was rusty and when the 

passengers were ordered to get on, they 

refused. The smugglers left angrily, and then 

returned to ram a hole in the side of the hull. 

“Let the fish eat your flesh,” they shouted, and 

then they laughed. Within minutes, the boat 

capsized and sank, with 300 people trapped 

below deck. 

“The sea went black,” said Doaa. “I heard people screaming, and water 

crashing. I felt like I was going to drown.” She watched the propeller cut a 

child to pieces. Miraculously, Bassem found a water ring. He held Doaa’s 

hand and treaded water. There were corpses everywhere. The 100 survivors 

came together in small groups and prayed for rescue. 

But as day turned to night and to day again, many lost hope. Doaa watched 

as men took off their life vests and drowned. Sensing his end was near, a 

Palestinian approached with his nine-month-old granddaughter, Malek. 

“Please take the baby,” he said. “I am very tired.” Then he gave up and let the 

sea take his life. 

Soon after, Bassem had also reached his limit. His last words were, “I am 

sorry my love. Please forgive me.” He drowned before her eyes. Later that 

day, a mother struggled towards Doaa with Masa, an 18-month-old girl. “Save 

her,” she said, “I will not survive.” 

Doaa, the 19-year-old who could not swim, who had just watched her fiancé 

drown, was now in charge of saving two fledgling lives. They were crying, 

agitated, hungry and thirsty. So she told them stories and played with them. 

Another day passed, and then another. On the fourth day in the sea, Doaa 

saw a merchant boat. For two hours she shouted. They spotted her with 

search lights in the dark and extended a rope – astonished to find a young 

woman clutching two babies. 

Malek died in the boat’s clinic, but Masa pulled through. Doaa’s heroism was 

praised in the Greek media. On 19 December, one of Greece’s most 

respected institutions, the Academy of Athens, gave her an award for 

bravery.” 

Source: World Economic Forum, 17 December 2015, 

https://www.weforum.org/agenda/2015/12/3-real-stories-from-refugees/ 



 

1.2. Trafficking in persons at sea 

Where a victim of trafficking is transported by sea, the ‘act’ component of the crime 

of trafficking in persons takes place at sea. In other cases though, the exploitative 

‘purpose’ element of the crime may occur at sea, meaning that a person is trafficked 

into exploitation at sea. People who are trafficked at sea, are mostly exploited in the 

fishing and seafaring industries, in situations that amount to ‘forced labour or 

services’ or even ‘slavery or practices similar to slavery’ at sea. There is a gendered 

dimension to this crime; most people who are exploited on board fishing vessels are 

men and boys. 

Forced labour or services are defined in the 1930 International Labour 

Organization Force Labour Convention as “...all work or service which is exacted 

from any person under the menace of penalty and for which the person has not 

offered herself / himself voluntarily.” This situation aptly describes many situations 

that victims of trafficking in persons experience; some are threatened with violence 

or reduced food and worse conditions if they refuse to perform labour on board 

fishing vessels. The fact that they were not fully informed of the conditions on board 

the vessel makes any agreement that they gave to work on board a fishing vessel, 

non-voluntary. 

Slavery is defined by the 1926 Convention to Suppress the Slave Trade and Slavery 

(the Slavery Convention) as “...the status or condition of a person over whom any or 

all of the powers attaching to the right of ownership are exercised.” In the fishing 

industry this may occur when a broker, recruiter or even a corrupt state official ‘buys’ 

or ‘sells’ a person and treats him or her as property. Slavery relates then, more to the 

relationship between the victim and perpetrator, rather than to the conditions in 

which the person exists. Accordingly, a situation of slavery may be indicated by the 

fact that a person is sold between fishing vessels, irrespective of how he is treated 

on board those vessels.  

In some cases, victims who are trafficked into seafaring or fishing may actually be 

fishers or seafarers, but in other cases, they have no background or experience in 

either profession, exacerbating the danger to them. Indeed, trafficking in persons in 

the fishing industry is one of the most barbaric forms of trafficking in persons and has 

resulted in the deaths of an untold number of victims. Victims of trafficking at sea are 

very often children. Young boys are used to perform dangerous tasks at sea both on 

fishing vessels and on offshore fish processing facilities. Even where boys are not 

trafficked into such situations, the conditions are such that they may contravene the 

1999 Convention on the Worst Forms of Child Labour. 

  



 

Trafficking in persons in the fishing industry intersects with other complex criminal 

issues. While many fishing companies fish legally and responsibly, others are 

engaged in illegal, unreported and unregulated (IUU) fishing. Overfishing and 

environmental degradation of oceans has depleted fish stocks around the world, 

raising competition for fish and forcing fishers to venture further out to sea. 

Regulation of fishing is inadequate to monitor even registered fishing boats, allowing 

many ‘ghost’ fleets to operate irregularly, far out at sea and beyond the reach of 

regulation and where conditions for workers are worse. Trafficking of labourers 

occurs to cater for demand for labour in conditions that people who have viable 

alternatives do not choose. These factors collide with the movement of vulnerable 

people around the world, including migrants and asylum seekers, who traffickers 

target. 

Victims may be deceptively recruited in their own countries or during journeys 

elsewhere in search of work or asylum. Along the way, they may incur debts that 

bind them to their employer and place them in a situation of ‘debt bondage’. Debt 

bondage is a ‘practice similar to slavery’ that can occur for instance, when a victim 

enters into an arrangement with a recruiter or broker to pay them against their 

earnings. Debts may be incurred during the journey towards promised employment 

including for smuggling fees. Cash advances may be deducted from the victim’s 

future earnings before he boards the fishing boat and heads out to sea. Earnings 

may be also deducted for food and board at inflated prices so that the debt always 

exceeds a person’s earnings, trapping him in a situation of debt bondage. In other 

cases, people may simply be abducted and forced onto fishing vessels and made to 

work in order to survive, or be sold into the fishing industry by traffickers, who may 

even include corrupt government officials.  

Conditions for people who are exploited in forced labour or enslaved on fishing 

vessels are some of the worst encountered in any form of trafficking in persons. 

Survivors have reported food and sleep deprivation; being made to use 

amphetamines to keep them working for up to 20 hours per day in wet clothes, in 

biting cold; denial of medical attention for sickness and injury; violence, including 

physical and sexual abuse, and even murder. Very few of these serious crimes - 

including murder that takes place at sea - are ever investigated or prosecuted by the 

States responsible for doing so. 

 

  



 

Table 3: Elements of trafficking in persons at sea  

Act  
(recruitment, transportation, transfer, 
harbouring or receipt of persons) 

Generally, a combination of several acts will be 
involved, though only one is needed to establish the 
‘act’ element of the trafficking offence. For instance, 
brokers may be involved in transporting victims 
and harbouring them at different locations en route 
to the fishing vessel, sometimes at locked or 
guarded premises. Ship captains may also transfer 
victims between vessels. 

Means  
(the threat or use of force or other 
forms of coercion, of abduction, of 
fraud, of deception, of the abuse of 
power or of a position of vulnerability 
or of the giving or receiving of 
payments or benefits to achieve the 
consent of a person having control 
over another person) 

Traffickers may use a combination of ‘means’ to 
traffic victims into the fishing industry. Subtle 
means, such as abuse of a position of 
vulnerability or deception may be used, for 
instance, by deceiving a person into thinking that 
the conditions on board the fishing vessel will be 
tolerable or of shorter duration than is the case in 
reality. More blatant means such as threat or use 
of force or abduction may also be used, for 
instance, when a victim is drugged and placed on a 
fishing vessel or sold following money changing 
hands between for instance, a corrupt police or 
immigration official and a ship master. 

Purpose  
(exploitation) including at a minimum, 
the exploitation of the prostitution of 
others or other forms of sexual 
exploitation, forced labour or services, 
slavery or practices similar to slavery, 
servitude or the removal of organs 

The most common form of exploitation that takes 
place at sea is forced labour in the fishing industry. 
However, other forms of exploitation have also 
occurred, including sexual exploitation, slavery and 
practices similar to slavery. 

 
 
  



 

Case Study: Trafficking in persons at sea 

Unable to pay for his pregnant wife’s 

hospital bill, Vannak Anan Prum left his 

village in Cambodia to seek work in 

Thailand. Some men offered him work on a 

fishing vessel, promising to return him home 

after a few months at sea. Instead, Vannak 

was kept on the vessel and made to work 

for four years. His talents as a tattoo artist 

made him popular among the ship’s crew, a 

fact that Vannak believes helped to keep 

him safe from the violence others 

experienced. Vannak witnessed several 

beheadings, the bodies of those murdered 

being tossed into the sea. Eventually, 

Vannak and a friend jumped overboard, 

clinging to empty fish-sauce containers until 

they reached land in Malaysia. There, those 

he approached for help betrayed him; 

corrupt police officials sold Vannak to a palm 

oil plantation, where he remained for several 

months until he was finally rescued by an 

NGO. Unfortunately, the process of 

returning Vannak home to Cambodia took several months, and during that time he was 

detained. 

After his return home, Vannak wrote and illustrated a book about his experiences, 

titled ‘The Dead Eye and the Blue Sea’ to show people what is happening to people 

trafficked onto fishing vessels.  

In 2012, Vannak was awarded a Heroes award by the United States Department of 

State, presented to him by Hilary Clinton. 

Source: Seven Stories Press; Tom Stayner, SBS News Online, 8 August 2019; US 

Department of State Trafficking in Persons Report 2012. 

  



 

2. Responding to people smuggling and human 

trafficking at sea  
The international framework for combating people smuggling and human trafficking 

calls on States to take steps to combat these crimes, prosecute perpetrators, protect 

people who have been smuggled or trafficked, and cooperate to these ends. Where 

these crimes occur at sea, international maritime laws come into play to determine 

that where there are grounds for interception / interdiction of people smuggling 

vessels and those engaged in human trafficking, any actions taken must uphold the 

principle of the primacy of safety of life at sea.  

 

The international obligation to rescue in the context of people 

smuggling and human trafficking at sea 

The international obligation to rescue is customary law, and has been codified 

in treaty laws including the United Nations Convention on the Law of the Sea 

(article 98); the Convention for the Safety of Life at Sea (SOLAS) (Chapter V, 

Regulation 7 and 33); and the 1979 Maritime Search and Rescue (SAR 

Convention).  The obligation to save life at sea applies in all maritime zones, 

and to any person found in distress, regardless of their status (including their 

migration status) or their reason for being at sea.  

In the context of smuggling of migrants, maritime migrant smugglers may 

exploit the rescue regime by placing lives and safety at risk to force. In other 

cases, vessels containing smuggled migrants may be in situations of distress 

for causes that are not deliberate. In either situation, the obligation to rescue 

remains.  

In the context of trafficking in persons, the rescue regime may offer little 

recourse to States seeking to protect victims of trafficking or slavery who may 

in distress on board vessels at sea; if the master of the vessel does not 

recognize a situation of distress, there may be no way of lawfully forcing 

rescue of the vessel or the passengers, but there may be options to take 

action under UNCLOS depending on which maritime zone the crime is taking 

place. 

  



 

2.1. Smuggling of migrants by sea 

In respect of transportation of people at sea, including those who are facilitated by 

people smugglers (or potentially human traffickers, depending on the intentions of 

those involved), international law of the sea offers coastal States opportunities to 

intercept or interdict vessels that are or have been engaged in activities contrary to 

immigration law.  

 

Coastal States enjoy sovereignty in the territorial sea, and can act to take 

necessary measures against non-innocent passage (article 25(1)), being that which 

is prejudicial to ‘peace, good order and security’ (article 19). Of relevance in the 

context of smuggling of migrants, non-innocent passage can includes loading and 

unloading contrary to immigration laws (article 19(2)(g)). A vessel carrying irregular 

migrants that is transiting through the territorial waters of a coastal State can be 

considered ‘innocent’, providing that no attempt is made to disembark passengers or 

otherwise compromise the ‘peace, good order and security’ of the coastal State. 

States cannot justify interfering with the innocent passage of a vessel transporting 

irregular migrants by relying on their domestic immigration laws. However, the 

UNTOC and the Smuggling Protocol may allow States to intercept the vessel 

believed to be engaged in smuggling of migrants, if it can be demonstrated that the 

migrant smuggling activity is transnational (which its passage through territorial 

waters would confirm) and involves an ‘organized crime group.’3 

 

In the contiguous zone, Coastal States can ‘exercise the control necessary’ to 

prevent and punish infringements of customs, fiscal, immigration and sanitary laws 

and regulations, that are committed within its contiguous zone or territorial waters 

(article 33). In the context of people smuggling, this could apply to stop and board a 

vessel from entering territory where there are reasonable grounds to suspect intent 

to infringe immigration laws and to punish, through prosecution, outward bound 

vessels that have already done so.  

 

Finally, in the Exclusive Economic Zone and the High Seas where high seas 

freedom and exclusive jurisdiction of the flag State apply (under articles 58 and 87 of 

UNCLOS) some exceptions may be applicable in situations affecting people who 

being transported at sea by people smugglers (or human traffickers), including where 

the ship is without nationality.  

 
3 “Organized criminal group” is defined as “a structured group of three or more persons, existing for a 

period of time and acting in concert with the aim of committing one or more serious crimes or offences 
established in accordance with this Convention, in order to obtain, directly or indirectly a financial or 
other material benefit” (United Nations Transnational Organized Crime Convention, Article 2(a)). 



 

The Smuggling of Migrants Protocol offers a cooperative framework for States 

parties to use in intercepting situations of smuggling at sea (article 7). Under the 

Smuggling Protocol the flag State can authorize a requesting State to board and 

search a vessel where there are grounds for suspecting it is involved in the migrant 

smuggling and if evidence is found, to take appropriate measures in response 

(article 8(2)). However, the Smuggling Protocol provides no further guidance on what 

constitute ‘appropriate measures’. No additional measures are allowed without 

authorization, except, as specified in article 8(5), “those necessary to relieve 

imminent danger to lives, or on the basis of bilateral or multilateral agreements.” The 

Smuggling Protocol also articulates that where a State takes measures against a 

vessel in accordance with article 8, it shall “ensure the safety and humane treatment 

of the persons on board” (article 9(1)(a)). Fulfillment of this requirement may 

necessitate a range of measures, including addressing the special needs of children, 

or elderly persons, and also paying particular attention to other individuals on board, 

including for instance pregnant women or people who may be injured and in need of 

urgent medical attention.   

 

Regardless of how maritime interception occurs and under what legal framework, it 

triggers obligations of the State in whose jurisdiction people fall within the ‘power or 

effective control of’. The same is true irrespective of whether the State classifies its 

actions as ‘interception’ (or interdiction), or as ‘rescue’. Obligations arise under 

refugee law and international human rights law, including relating to the rights of the 

child as well as other instruments. The sanctity of life is of course inviolable in 

interpreting and applying applicable international law; the Smuggling Protocol for 

instance, clarifies in article 19 that any actions taken in response to smuggling of 

migrants at sea must accord with other rights, obligations and responsibilities of 

States and individuals under international law, including humanitarian law, human 

rights law and it notes in particular, refugee law and the principle of non-

refoulement contained therein. In other words, no actions taken in relation to 

smuggling of migrants at sea, can result in a person being returned to a country 

where he or she would face persecution (under refugee law) or torture, cruel, 

inhuman or degrading treatment or punishment or other irreparable harm (under 

human rights law).  

 

  



 

2.2. Trafficking of persons and slavery at sea 

Combating trafficking at persons and other exploitation of people at sea in the fishing 

or seafaring industries, is primarily the responsibility of the flag State in whose 

jurisdiction the crimes fall. Indeed, flag States have obligations to all people within 

their jurisdiction, including those who are on vessels flagged to it. However, other 

States may have legal opportunities to also take action against trafficking.  

 

 
Diagram: Maritime zones defined in the United Nations Law of the Sea 

 

 

In the territorial sea, Coastal States can exercise jurisdiction where the 

consequences of the crime extend to the coastal State, the crime disturbs peace or 

order, or the assistance of local authorities is requested by the shipmaster or 

diplomatic or consular officer of the flag State (article 27, UNCLOS). This is an 

unlikely course where the shipmaster is himself the exploiter of victims on board his 

vessel and the flag State is aware of the crime taking place yet opts not to act to stop 

the crime and protect its victims. Furthermore, challenges arise given that States 

must seek permission of the flag State before enforcing criminal law if a vessel is 

only passing through its territorial waters, and cannot enforce criminal laws against a 

vessel that is transiting through or has completed the crime (article 27(1) and (5), 

UNCLOS).  



 

 

In the contiguous zone, States may ‘exercise the control necessary’ to prevent and 

punish infringements of its customs, fiscal, immigration or sanitary laws and 

regulations within the contiguous zone, committed in its territory or territorial waters 

(article 33, UNCLOS). The opportunities to take action in the contiguous zone to 

address human trafficking at sea then, may depend on the contents of the coastal 

State’s customs, fiscal, immigration or sanitary laws and the extent to which they 

protect the rights of workers, including those who are not citizens of the coastal 

State.  

 

Finally, in the Exclusive Economic Zone and the High Seas, States have the right 

to visit where the flag State consents, where the ship is engaged in piracy (article 

110(1)(a)) or the slave trade (article 110(1)(b), or is without nationality. However, 

while these opportunities to take action exists in law, their use in practice to respond 

to situations in which the conditions that people are being forced to work in and that 

may amount to the slave trade, are yet to be tested.4 Furthermore, article 99 of 

UNCLOS does not allow States to exercise enforcement jurisdiction on the high seas 

for the crime of slavery. Rather, a vessel could exercise the right to visit to gather 

more evidence, and then seek the permission of the flag State to intervene. If the 

flag State repeatedly refuses to allow action to protect the people on board who are 

believed to be slaves, the flag State would likely be in breach of its international 

obligations to eradicate slavery in all forms. That State would therefore be criminally 

liable, because slavery is a jus cogens norm, being a fundamental principle of 

international law from which States cannot derogate under any circumstance. The 

1926 Slavery Convention also allows for regional agreements to be created, that 

could be used to address slavery in the maritime context. 

 

  

 
4 Some situations of trafficking in persons encountered in the maritime context, may amount to 

situations of slavery. Slavery (cf. the slave trade) is a form of exploitation contained in the definition of 
trafficking in persons, defined in the 1926 Convention to Suppress the Slave Trade and Slavery as 
“the status or condition of a person over whom any or all of the powers attaching to the right of 
ownership are exercised.” Slavery has been discussed as crimes of universal jurisdiction, effectively 
giving States power beyond their territorial waters.  



 

Good Practice:  

New Zealand reflagging fishing vessels in New Zealand waters 

 

Several human rights abuses on fishing vessels in New Zealand waters came 

to light over several years. Fishers from several vessels reported mental, 

physical and sexual abuse and non-payment of wages. In 2010, a Korean 

fishing boat (the Oyang 70) sank off the coast of New Zealand, after the 

captain refused to cut loose a heavy catch, causing the ship to roll and sink. 

45 of the 51 men on board were rescued. An investigation the following year 

revealed the exploitation of fisherman from poor countries, many beaten, 

sexually assaulted and being made to work for days without rest, and live in 

dangerous, squalid conditions. Concerned about the exploitation of people on 

board foreign-flagged fishing vessels, the government required as of May 

2016 that fishing vessels entering into the fishing zone of New Zealand, be 

flagged as New Zealand vessels so as to subject them to New Zealand law.5 

 

 

 

Table 4: Potential grounds for interdiction / interception in maritime 

jurisdictions   

Zone HUMAN TRAFFICKING PEOPLE SMUGGLING  

Territorial sea  
Up to a maximum of 12 
nautical miles from the 
coastal State’s baseline 
(low water line) 

• Coastal State: 
Sovereignty  

• Other States: Right 
of innocent 
passage (article 
17, UNCLOS) 

Coastal States can exercise criminal jurisdiction within 
territorial seas and archipelagic waters, where: 

• The consequence of crime extends to coastal state 

• The crime disturbs peace or order of territorial sea, or 

• The assistance of local authorities is requested by the 
shipmaster or diplomatic or consular officer of the flag 
State (article 27, UNCLOS) 

 
In such cases, the coastal States can take ‘necessary steps’ 
against non-innocent passage (article 25(1), UNCLOS), being 
prejudicial to peace, good order and security (article 19, 
UNCLOS), which may include loading and unloading of 
persons contrary to immigration laws (article 19(2)(g), 
UNCLOS). 

 
States should not enforce criminal law if a vessel is passing 
through, without seeking permission of the flag State and cannot 
enforce criminal laws against a vessel that is transiting through 
(article 27(1), UNCLOS), or has completed the crime (article 
27(5), UNCLOS). 

 
5 See the New Zealand Fisheries (Foreign Charter Vessels and Other Matters) Amendment Act 

(2012). 



 

Zone HUMAN TRAFFICKING PEOPLE SMUGGLING  

Contiguous Zone 
Area beyond territorial 
sea, up to 24 nautical 
miles from baseline 

• Coastal State: 
FISC (article 33, 
UNCLOS) 

• Other States: 
Freedom of 
navigation of all 
ships and 
exclusive 
jurisdiction of flag 
State. 

States may “exercise the control necessary” to prevent and 
punish infringement of its customs, fiscal, immigration or 
sanitary (FISC) laws and regulations within the contiguous zone, 
committed in its territory or territorial waters (article 33, 
UNCLOS). States can ‘prevent’ (e.g. stop and board) a vessel 
from entering territory where there are reasonable grounds to 
suspect that there is an intent to infringe its immigration laws, and 
can ‘punish’ an outward-bound vessel that has already 
committed infringements of laws and regulations in its territory.6 

Coastal States may be able to 
act to prevent and punish 
mistreatment of persons on 
board vessels fishing in its 
contiguous zone, to the extent 
that the States customs, fiscal, 
immigration or sanity laws or 
regulations protect those 
persons.  

It is generally agreed that 
States should not exercise 
enforcement jurisdiction over 
vessels carrying migrants 
intended to reach another 
State, unless the activities of 
the vessel have an effect on 
the coastal State or the flag 
state or master of the vessel 
requests assistance, as this 
would constitute an exercise of 
the right of ‘innocent passage’.7    

Exclusive Economic 
Zone (EEZ) and high 
seas 
Area claimed beyond 
territorial sea not 
extending beyond 200 
nautical miles from 
baseline.   

• Coastal State: 
resource rights; 
sovereign rights 
not sovereignty 
(article 56, 
UNCLOS)  

• Other States: 
Freedom of the 
high seas (articles 
58, UNCLOS) 

 

Freedom of high seas (article 87, UNCLOS). 
The right of hot pursuit may be undertaken when the Coastal 
State has good reason to believe the ship has violated its laws 

and regulations (article 111, UNCLOS). 

Flag States have exclusive 
jurisdiction over their vessels 
on the high seas. Some 
exceptions apply to freedom 
of the high seas including the 
right of visit, where: 

• The flag State consents 
to specific actions. 

• The ship is without 
nationality (article 110, 
UNCLOS) 

• International crimes are 
being committed 
including piracy or 
slave trade (article 110, 
UNCLOS).  

Flag States have exclusive 
jurisdiction over their vessels 
on the high seas. Some 
exceptions apply to freedom 
of the high seas including the 
right of visit, where: 

• The flag State consents 
to specific actions. 

• Ship is without 
nationality (article 110, 
UNCLOS) 

 

 

  

 
6 Maritime Crime: A Manual for Criminal Justice Practitioners (UNODC, 2019) 41. 
7 However, UN Security Council Resolutions have authorized interdictions in circumstances relevant 

to migrant smuggling (and human trafficking). Maritime Crime: A Manual for Criminal Justice 
Practitioners (UNODC, 2019) 163. 



 

Where authorities engage with vessels at sea, regardless of the maritime zone, 

challenges arise in identifying potential victims of trafficking on board. On smuggling 

vessels, authorities may fail to identity victims of trafficking among persons on board, 

or in the context of fishing vessels, may not recognize indicators of potential 

trafficking among the crewmembers they screen. Several factors come into play 

here; the harsh conditions of work in the fishing industry even for those who have not 

been trafficked can frustrate efforts to identify those who have been. Language 

barriers may mean that authorities rely on persons on board to translate for them, 

which often may include perpetrators of the crime. There is also a gendered 

dimension to barriers to identification; in many countries, trafficking in persons is 

understood to be a crime that primarily victimizes females, meaning that authorities 

may overlook male victims of trafficking. These challenges speak to the need for 

persons who encounter potential victims of trafficking at sea, to be adequately 

trained to identify them. 

 

 

 

Conclusion: The need for political will and 

increased capacity 
 

The current reality of smuggling of migrants by sea is that smugglers’ strategies 

surpass the efforts mounted by authorities to respond to them, and take advantage 

of States’ inability to effectively cooperate. Where authorities do not cooperate to 

effectively link smuggling vessels to the smugglers who are profiting from individuals 

on board, smugglers continue their crimes with impunity, criminal profits continue to 

accumulate and lives continue to be risked. At the same time, State sovereignty 

continues to be violated, and the deficiencies in State criminal justice capacity 

continue to be revealed. Similarly, response to trafficking in persons at sea remains 

insufficient. Instead of harnessing the vessel flagging system to exercise jurisdiction 

in accordance with obligations to those on board the vessels flagged to them, many 

flag States instead fail to exercise their obligations. Coastal States also neglect to 

fully explore opportunities to exercise jurisdiction to prevent human trafficking in their 

coastal waters.  

 

Investigations and prosecutions of smuggling of migrants and trafficking in persons 

at sea remain extremely low, even for the most egregious and aggravated crimes. 

This failing is largely owing to insufficient capacity and lack of political will. Instead of 

recognizing the opportunities that international law affords States to exercise 

jurisdiction in a way that effectively confronts these crimes and protects the rights of 

those affected by them, many States opt to not take action at all. Some even profit 



 

directly from criminals who pay them to turn a blind eye, or indirectly profit through 

the exploitation of cheap labour in their supply chains. And instead of harnessing the 

opportunities the international legal framework offers to strengthen capacity through 

cooperation against these crimes, States shirk their responsibilities to take collective 

action. Unless States take action to exercise their jurisdiction and manifest their 

sovereignty in ways that uphold international law, criminals will continue to profit 

while exposing the inability of States to stop them.     

 
At their heart, the Trafficking in Persons Protocol and the Smuggling of Migrants 

Protocols supplementing the UNTOC set out to strengthen the capacity of States 

parties’ to cooperate with each other in addressing transnational organized crime. As 

tools of international cooperation, they offer States opportunities for cooperating 

including by providing a basis for extradition, mutual legal assistance, informal 

cooperation and information exchange, joint investigations and operations, as well as 

transfer of proceedings and of sentenced persons. They also encourage States to 

enter into bilateral and other regional arrangements to strengthen cooperation on 

both human trafficking and people smuggling, including through capacity building.    

 

Regional and bilateral agreements can be entered into that augment the international 

law in place. Such agreements are generally encouraged by the international legal 

regime, including and beyond the UNTOC and its supplementary Protocols, and may 

serve to fill the gaps left in international law as it relates to human trafficking and 

migrant smuggling at sea. To be effective and harmonized in the wider context of 

counter-trafficking and counter-smuggling efforts taking place on land and air as well 

as at sea, such agreements cannot diminish the obligations of States under 

international law, but must uphold and pursue the principles and standards set out 

therein.  
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